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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess ot herw se indicated, subsequent section references are to
the Internal Revenue Code as in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and

Procedure. Pursuant to section 7463(b), the decision to be
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entered is not reviewabl e by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned for 2003 a deficiency in petitioner’s
Federal inconme tax of $26,416 and a section 6662(a) accuracy-
rel ated penalty of $5,283.

After concessions,! the issues for decision are: (1)
Whet her petitioner failed to report as income a distribution from
an individual retirement account (IRA) in 2003, (2) whether
petitioner received cancellation of indebtedness incone in 2003,
and (3) whether petitioner is liable for a section 6662(a)
accuracy-rel ated penal ty.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the tinme the
petition in this case was filed, petitioner resided in Boul der,
Col or ado.

Petitioner and his spouse filed jointly for 2003, a Form

1040, U.S. Individual |Income Tax Return.

!Respondent concedes that the distribution of $4,272 from
petitioner’s Medical Savings Account in 2003 is not includable as
i ncone because petitioner substantiated that the distribution was
spent on nedi cal expenses. Petitioner concedes that the
di stribution of $22,000 froma traditional |RA managed by Gabel |
Asset Fund in 2003 is incone. Petitioner also concedes that the
di stribution of $22,000 is subject to a 10-percent additional tax
under sec. 72(t)(1) for early wthdrawal.
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On May 28, 2003, petitioner received a distribution of
$50,000 froma traditional |RA managed by Franklin Tenpl et on Bank
& Trust (distribution). On October 24, 2003, petitioner
deposited approxi mately $41, 000 of the $50,000 May distribution
back into the sane Franklin Tenpleton account. Petitioner did
not include any of the distribution as incone on the return.

I n 2003, petitioner had $2,136 of debt cancel ed by Anerican
Express Centurion Bank (American Express). Petitioner did not
include the anmount of the cancel ed debt as incone on the return.

Respondent subsequently issued to petitioner and his spouse
a statutory notice of deficiency for 2003, determ ning that they
failed to include in their incone the distribution and the anount
of the cancel ed debt. Respondent al so determ ned that the
distribution was subject to a 10-percent additional tax under
section 72(t) for early wthdrawal. Respondent indicated on the
deficiency notice that the proposed changes to inconme would
reduce the anount of item zed deductions on Schedule A, Item zed

Deductions, and the clained child tax credits.
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Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general |y taxpayers bear the burden of proving otherwi se.? Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Tax deductions are a matter of legislative grace with the
t axpayer bearing the burden of proving entitlenment to the

deductions clainmed. Rule 142(a)(1l); INDOPCO, lnc. V.

Comm ssioner, 503 U. S. 79, 84 (1992).

VWhether the Distribution Is Includable in | ncone

Ceneral ly, any anount “paid or distributed out of” an IRAis
i ncludable in gross incone in the year received. Sec. 408(d)(1).

Petitioner asserts that the distribution is not incone,
arguing that the distribution is a “loan-type situation”
permtted under the Code and by the Internal Revenue Service for
sel f-enpl oyed individuals. Petitioner clains that his “intent”
was to borrow fromthe IRA for his business venture and to repay
the IRA at a |later date.

Respondent argues that the distribution is inconme because
petitioner did not roll the distribution into an eligible IRA
within 60 days fromreceipt as required by section 408(d)(3)(A).

The Court agrees with respondent.

2Petitioner has not raised the issue of sec. 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioner has not produced any evidence that establishes
the preconditions for its application.
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Pursuant to section 408(d)(3), a distribution to the
i ndi vi dual for whose benefit an IRAis maintained is excluded
fromgross incone if the entire amount is paid into an IRA an
individual retirenment annuity, or an eligible retirenent plan for
the benefit of the sane individual within 60 days.

Petitioner concedes that he knew that there is a 60-day
requi renent to nmake a nontaxable rollover. Petitioner testified
that his intent, however, was not to roll over the distribution.
Petitioner wanted to transfer the distribution into a type of
retirement investnment that would permt himto take the funds out
as a loan and not as a taxable distribution.

Regardl ess of petitioner’s intent, the distribution is
treated as incone unless it conplies with the 60-day rollover
requi renent under section 408(d)(3)(A) or with another exception
enuner at ed under section 408(d). It was approximately 5 nonths
frompetitioner’s receipt of the distribution before he deposited
$41, 000 of the original $50,000 distribution into an IRA. The
distribution is incone because petitioner did not nake a rollover
into an I RA of any of the distribution within the 60-day period
requi red by section 408(d)(3)(A), and no ot her exceptions apply.

Moreover, the distribution is subject to a 10-percent
addi tional tax under section 72(t)(1) for early wthdrawal since
petitioner stipulated that none of the exceptions under section

72(t)(2) applies.
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Cancel |l ati on of | ndebt edness | ncone

G oss incone includes inconme fromthe cancell ation of
i ndebt edness. Sec. 61(a)(12). Respondent contends that
petitioner had cancell ation of indebtedness inconme of $2,136 from
Ameri can Express.

Petitioner clains that there was no cancell ati on of debt
because the debt was already paid. He contends that American
Express made a mi scal cul ation, inplying that the cancellation was
actually a correction to his account. Petitioner, however,
failed to offer any evidence to show that the debt was paid.
There is also no evidence that any of the exclusions under
section 108(a)(1) applies.

Therefore, petitioner had cancell ation of indebtedness
i ncome of $2,136 in 2003.

Section 6662(a) Accuracy-Rel ated Penalty

Respondent determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662(a). Section 6662(a)
i nposes a 20-percent penalty on the portion of an underpaynent
attributable to any one of various factors, including negligence
or disregard of rules or regulations and a substanti al
understatenment of incone tax. See sec. 6662(b)(1) and (2).
“Negl i gence” includes any failure to nake a reasonable attenpt to
conply with the provisions of the Internal Revenue Code,

including any failure to keep adequate books and records or to
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substantiate itens properly. See sec. 6662(c); sec.
1.6662-3(b) (1), Income Tax Regs. A “substantial understatenent”
i ncl udes an understatenent of tax that exceeds the greater of 10
percent of the tax required to be shown on the return or $5, 000.
See sec. 6662(d); sec. 1.6662-4(b), Incone Tax Regs. The
Comm ssi oner bears the burden of production. Sec. 7491(c).

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer’s
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |1d. Reliance on the
advice of a professional tax adviser does not necessarily
denonstrate reasonabl e cause and good faith. Id.

For a taxpayer to rely reasonably upon advice so as to
negate a section 6662(a) accuracy-rel ated penalty determ ned by
t he Comm ssioner, the taxpayer nust prove by a preponderance of
t he evidence that the taxpayer neets all of the follow ng
requi renents: (1) The advi ser was a conpetent professional who

had sufficient expertise to justify reliance, (2) the taxpayer
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provi ded necessary and accurate information to the adviser, and
(3) the taxpayer actually relied in good faith on the adviser’s

judgnent. See Neonatol ogy Associates, P.A v. Comm ssioner, 115

T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Gir. 2002): Ellwest

Stereo Theatres, Inc. v. Conm ssioner, T.C. Mno. 1995-610.

Petitioner testified that he sought informal tax advice from
a M. Randol ph, ostensibly a tax professional, at the tinme he
received the distribution. Petitioner, however, did not call M.
Randol ph as a witness, nor did he introduce evidence which would
allow the Court to evaluate M. Randol ph’s expertise. Petitioner
has not established that M. Randol ph was a conpet ent
pr of essi onal who had sufficient expertise and information to
justify reliance.

Petitioner substantially understated his tax liability for
2003, since the understatenent exceeded the greater of 10 percent
of the tax required to be shown on the return or $5,6000. The
Court concl udes that respondent has produced sufficient evidence
to show that the accuracy-rel ated penalty under section 6662 is
appropriate. Nothing in the record indicates petitioner acted

Wi th reasonabl e cause and in good faith. Respondent’s
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determ nation of an accuracy-rel ated penalty under section
6662(a) i s sustained.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




